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The United Nations 


On April 21 we undertook to clarify the major issues faced at San Francisco. This week 
we offer a brief survey of the result. 


As we go to press the San Francisco Conference is 
about to adjourn; the Charter of the United Nations and 
the Statute of the World Court are in substantially final 
form. The difficulties experienced by the Conference were 
in large part anticipated, though the conflict concerning the 
voting provisions involved unanticipated trouble over the 
issue of “discussion.” Also, political events not directly 
related to the drafting of the Charter created tensions 
that complicated the task. In view of the fact that appre- 
hension was felt from the beginning by informed per- 
sons lest too much be expected, the weathering of the 
successive storms has furnished ground for wide satis- 
faction. It is important now that the positive achieve- 
ments be appraised, especially by those who hoped for a 
wider distribution of rights among the nations. 

A good starting point for such an appraisal is the well- 
remembered fear that the Conference was to be ham- 
strung by having to “take or leave” the Dumbarton Oaks 
draft. Mr. Molotov swept this fear aside in a press con- 
ference at the very outset. Of course, he said, the draft 
was subject to change; else why the meeting of delegates? 
The Conference proceeded to weigh every chapter and 
section on its merits. Also, the immense scope given dur- 
ing and prior to the Conference to the activities of con- 
sultants, and the accessibility of the delegates for confer- 
ence with them gave the American public an unprece- 
dented part in the building of the Charter. 


The Voting Issue 


The question of voting procedure was from the begin- 
ning made difficult because the definition of the zone of 
unanimous action was approached negatively, in terms of 
a “veto.” It was as if the principle of “unanimous con- 
sent” in the procedure of any deliberative assembly were 
defined as the right of one member to “veto” the action 
of all the others. There was very general failure on the 
part of the American public to recognize that the building 
de novo of a governmental system requires the mapping 
out of areas of possible action by concert, i.e., by majority 
vote, and admits of no sweeping abolition of rights that 
have long inhered in the possession of power. One needs 
only to compare the Charter with the League of Nations 
Covenant, in which all decisions required unanimous 
agreement, to gauge the progress recorded in the present 
document. 


Particularly unfortunate was the impression given 


wide currency—though Mr. Stettinius went out of his 
way to dispel it—that the ‘‘veto” by the permanent mem- 
bers of the Security Council was a special demand of the 
Soviet Union. There is good reason to believe that no 
greater resistance to empowerment of the new organiza- 
tion to employ political or military sanctions without the 
concurrence of each of the great powers would have been 
encountered anywhere than in the United States Senate. 
The shifting of massive power is a slow process. 

It is important to remember that the voting issue had 
two distinct aspects—apart from the question of free “dis- 
cussion,” which emerged late in the proceedings, and 
which will be referred to below. There was first the ques- 
tion of the right of a member nation to participate in the 
decision of a case to which it was a party. This was re- 
solved by the Yalta formula, now written into the Char- 
ter, which provides that in decisions of the Security Coun- 
cil concerning the peaceable settlement of a dispute, “a 
party to the dispute shall abstain from voting.” This 
represents a compromise between the demand that even 
in the invoking of sanctions parties to a dispute should 
not vote and the demand that even in decisions taken in 
the consideration and settlement of disputes short of in- 
vocation of sanctions any one of the Big Five should have 
the right to vote when party to the dispute. The settle- 
ment of the issue precludes voting by any member nation, 
when party to the dispute in question, even in the de- 
cision to investigate and the decision as to whether a 
threat to peace is involved. In some circumstances this 
might be a considerable limitation upon a major power. 

The other aspect of the voting issue that was present 
from the beginning was the question whether affirmative 
vote by all the Big Five should be required in all decisions 
concerning the settlement of disputes to which none of 
them is a party. Here the Yalta formula, and now the 
Charter, sustain the claim of the Big Five, by directing 
that, with the exception noted above, all decisions of non- 
procedural questions shall require concurrence of the per- 
manent members. (Affirmative vote by seven members of 
the Council is required in both procedural and non-proce- 
dural questions. ) 

It does not appear how the question whether or not a 
nation is party to a dispute will be determined. If the 
language is to be literally interpreted, a great power may 
vote on an issue involving its special interests because not 
formally a party. The Court may have a task of inter- 
pretation in this connection. 
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The Issue of Free Discussion 


It seems probable that the question raised by the Soviet 
Union, very late in the proceedings, as to the right of 
“veto” by any one of the Big Five even of the discussion 
of a dispute could not have arisen if the word “proce- 
dural” had been defined. If the interpretation be in ac- 
cord with ordinary parlance, the word would seem to 
mean only questions concerning the way in which the 
Council acts, not the substance of any action. On this 
construction the decision to put a particular dispute on 
the agenda or to discuss it when presented by any mem- 
ber nation on its own motion, would not be procedural, 
and hence would require, under the Yalta formula, the 
concurrence of the permanent members. However, Mr. 
Grew, then Acting Secretary of State, issued a statement 
a month before the Conference met in which he said that 
“there is nothing in these provisions which could prevent 
any party to such dispute or situation from receiving a 
hearing before the Council and having the case discussed. 
Nor could any of the other members of the Council be 
prevented from making such observations on the matter as 
they wish to make.” 


Raymond Swing, in his broadcast on June 4, following 
the announcement by the Soviet Union that this right to 
open discussion was not in accord with its understanding 
of the voting formula agreed on, made this forthright 
comment: “It would be a mistake if the American public 
had the idea that the Russians are not fully within their 
rights. The Yalta agreement is terse and simple, and 
nowhere even suggests that the five permanent members 
shall not have the right of veto of anything whatever ex- 
cepting in cases when they are a party to a dispute and 
cannot vote, and in procedural matters. Undersecretary 
Grew has given an American interpretation of the Yalta 
formula.” (Here he read a part of Mr. Grew’s statement 
quoted above.) Continuing, he said: “Unless there has 
been some behind-the-scene agreement at Yalta or subse- 
quently, this is not provided for by the Yalta voting for- 
mula, or to be read into its language. It is, in fact, an 
official American amplification of the voting formula. The 
voting formula reads: ‘Decisions of the Security Council 
on procedural matters should be made by an affirmative 
vote of seven members. Decisions of the Security Coun- 
cil on all other matters should be made by an affirmative 
vote of seven members, including the concurring votes 
of the permanent members.’” Citing the words “all other 
matters” in the Yalta formula, designating those requir- 
ing concurrence by the permanent members, he said 
“those are difficult words to find meaning anything but 
what they say.” 

The matter will doubtless remain controversial long 
after it becomes academic, but it is important because 
of the inferences drawn from it concerning the good faith 
of the Soviet Union. It is fortunate that even if its inter- 
pretation be condemned Russia’s recession from its posi- 
tion has the quality of a generous gesture of good-will. 
But if the interpretation first put forward had the merit 
above suggested, recognition of that fact is important 
for future world relationships. At least it may be recog- 
nized that there was political realism in the original Rus- 
sian demand. <A perennial hazard of deliberative assem- 
blies is the opportunity they afford for irresponsible ex- 
ploitation of grievances—for a sort of trial by forum of 
partisan claims. But by the same token the magnitude 
of the gain to the smaller and medium-sized nations in the 
upholding of the American interpretation is seen to be im- 
pressive. It is precisely the willingness to incur such 
hazards that defines a commitment to democracy. 


Perhaps too little attention was given during the heated 
controversy to the fact that freedom of discussion in the 
General Assembly was not then involved. In the normal 
course of development, with the return of peace the role 
of the Assembly by comparison with that of the Council 
should be one of increasing importance. 

Also, it might have helped to balance the discussion if 
more attention had been given to the fact that any one 
of the Big Five can “veto” the Charter itself, since af- 
firmative action by them all will be necessary on ratifica- 
tion before it goes into effect. In the light of this dis- 
cussion it appears that public attention has been too closely 
focussed on the veto. The new Charter represents an 
effort to restrict exercise of the veto in a way that is 
commensurate with responsibility. 

A late development is Russia’s expression of concern 
lest the right of discussion, defined in the Charter as cover- 
ing “any matter within the sphere of international rela- 
tions,” should encourage irresponsible interference in na- 
tional affairs. Some modification of the language may be 
agreed upon. 

Amendments and Revision 


Hope had been entertained that the amending provision 
in Dumbarton Oaks might be “liberalized” so as to make 
amendment possible by less than a unanimous vote of the 
permanent members of the Council. Failing that, it was 
hoped by many that revision might be effected after a 
period of years without necessity of unanimity. It is not 
to be so in either case. Amendments require adoption by 
a two-thirds vote of the members of the General Assem- 
bly, and ratification by the governments of the permanent 
members of the Security Council and a majority of the 
other members of the United Nations. A general con- 
ference of the member nations for the purpose of review- 
ing the Charter may be held “at a date and place to be 
fixed by a two-thirds vote of the General Assembly with 
the concurrence of the Security Council” which will vote 
in the manner prescribed for “procedural” matters. But 
again, any changes in the Charter, which may be recom- 
mended by a two-thirds vote of the conference, will re- 
quire ratification “by the members of the organization 
having permanent membership on the Security Council 
and by a majority of the other members of the organiza- 
tion.” The considerations which determined voting pro- 
cedure as prescribed in the Charter appear to have been 
considered controlling when the matter of amendments 
and revision had to be determined. 

Within the last few days a formula has been proposed 
by which after ten years a revisionary conference may be 
called by vote of a majority of the nations in the Assembly 
and any seven members of the eleven-country Security 
Council. That is, the veto over amendment would expire 
at the end of the ten-year period. 


Human Rights and Welfare 


It is widely recognized among those who have worked 
indefatigably for the inclusion in the Charter of a strong 
commitment to broad human purposes that the Preamble 
and the expansion of Chapter I represent a great achieve- 
ment. Faith is affirmed in “fundamental human rights, 
in the dignity and value of the human person, in the 
equal rights of men and women and of nations large and 
small”; the declared purposes now include development 
of respect for “the principle of equal rights and self- 
determination of peoples” and “promotion and encour- 
agement of respect for human rights and for fundamental 
freedoms for all without distinction as to race, language, 
religion or sex.” The fact that these declarations are 
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repeated in Chapter IX, which deals with the work of 
the Economic and Social Council and calls upon that 
Council to set up a commission “for the promotion of 
human rights,” indicates an intention to pursue the ends 
sought by those who have advocated the inclusion of a 
Bill of Rights. Elaboration of such a document will prob- 
ably require much time and effort. : 
it is also significant that the chapter on Trusteeship 
includes among the objectives encouragement of respect for 
“human rights and fundamental freedoms” for all peoples. 

The inclusion in Chapter IX of a commitment to 
“higher standards of living, full employment and condi- 
tions of economic and social progress and development” 
must be regarded as a long step forward in the interest of 
the masses of the people throughout the world. 

In view of the emphasis placed in our earlier article on 
the significance of non-political factors in the interest of 
the world community it is in point here to note that the 
Economic and Social Council is directed to promote “solu- 
tions of international economic, social, health and other 
related problems” and also “international, cultural and 
educational cooperation.” The implementation of these 
purposes rests with the Economic and Social Council under 
the authority of the General Assembly. 

The Council is empowered to “‘initiate negotiations” look- 
ing toward “the creation of any specialized organization 
or agency required” for the attainment of the purposes for 
which it is set up. It may make recommendations, initiate 
studies, call international conferences and prepare draft 
conventions concerning matters falling within the scope 
of its functions. If the new organization is not subjected 
to too great political strain the Economic and Social Coun- 
cil may become in the course of time its most significant 
agency. 

Regional Arrangements 

A very controversial question was that of the relation 
of regional arrangements or agents to the United Nations 
as a whole. The Charter expressly encourages the use of 
such agencies for the peaceful settlement of local disputes. 
The right of the Security Council to act when peace 
is threatened is preserved. At the same time the right of 
individual or collective (regional) self defense is affirmed 
in the case of armed attack up to the point at which 
the Security Council shall have taken the measures neces- 
sary to maintain security. In all cases the Security Coun- 
cil is to be kept fully informed about such measures as 
may be taken. None of these provisions applies to mea- 
sures taken against states which are enemies of the United 
Nations in the present war or for the purpose of prevent- 
ing renewed aggression on their part “until such time as 
the organization may, on request of the governments con- 
cerned, be charged with responsibility for preventing fur- 
ther aggression” by present enemy states. 

The end result of the attempt to reconcile the powers 
of regional groups and agencies with those of the Security 
Council seems to have been to exalt the authority of the 
Council in all matters which in its judgment affect inter- 
national peace and security. Regional agencies and ar- 
rangements remain subordinate to the United Nations. 


Use of Armed Forces 


Agreements on their contribution in “armed forces, as- 
sistance and facilities” —such as rights of passage—will be 
individually negotiated with members or groups of mem- 
bers by the Security Council. National air force con- 
tingents will be held immediately available for combined 
use under arrangements and strategic plans determined by 
the Security Council with the assistance of the Military 
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Staff. This is in addition to any action which may be re- 
quired of members, either singly or in combination, by the 
Council. The Military Staff Committee, a Big-live group, 
will advise the Council regarding requirements in arma- 
ment and general principles which should regulate both 
armament and possible disarmament. 


Trusteeship 


States which are members of the United Nations and 
have “responsibilities for the administration of territories 
inhabited by peoples not yet able to stand by themselves 
under the strenuous conditions of the modern world accept 
the general principle that it is a sacred trust of civiliza- 
tion to promote to the utmost the wellbeing of the inhabi- 
tants of these territories within the world community” ; 
and to that end to insure their economic and social ad- 
vance, to develop self-government in forms appropriate to 
the circumstances of each territory, and to further inter- 
national peace and security. An international system of 
trusteeship is established under which individual agree- 
ments may be worked out for placing such territories un- 
der international supervision or administration. The plan 
is limited to the existing mandates, areas taken from 
enemy nations in the present war, and areas voluntarily 
placed under the system by the states which now admin- 
ister them. “It would be a matter for subsequent agree- 
iment as to which territories would be brought under a 
trusteeship system and upon what terms.” The individual 
agreement will state whether future administration will 
be exercised by the United Nations through the Trustee- 
ship Council or by some state acting as agent. The Trustee- 
ship Council will have the right to receive petitions and 
to make periodic visits of inspection. It remains true, 
however, that no explicit provision is made for participa- 
tion in the administration of these areas on the part of 
the peoples concerned. 

The controversy concerning the words “self-governing” 
and “independent” seems to have been resolved by the 
inclusion in the first section of the Chapter on Trustee- 
ship of the words, “self-government in forms appropriate 
to the varying circumstances of each territory,” and in Sec- 
tion B, “self-government or independence as may be ap- 
propriate to the particular circumstances of each territory 
and its peoples and the freely expressed wishes of the 
peoples concerned.” (Italics ours.) Manifestly the Con- 
ference was walking on thin ice. The delimitation for 
purposes of security of a strategic area within any de- 
pendent territory, which will be directly under the con- 
trol of the Security Council, takes an undetermined part 
of the dependent areas of the world from the Trusteeship 
Council and makes its administration subject to considera- 
tions of security. The Trusteeship principles set forth 
are made “applicable” in the administration of strategic 
areas. Manifestly, however, there is here an important 
problem still to be worked out. 


The New World Court 


The Statute of the new International Court of Justice 
is a notable document. We pointed out in the earlier 
article that many existing treaties provide for their inter- 
pretation by the existing Court. The issue whether to 
create a new Court or to retain the Permanent Court of 
International Justice appears to have been resolved in 
Article 37 of the Statute, which reads as follows: “When- 
ever a treaty or convention in force between the parties 
to this Statute provides for reference of a matter to a 
tribunal . . . instituted by the League of Nations, or to the 
Permanent Court of International Justice . . . the matter 
shall be referred to the International Court of Justice.” 
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The Statute, which is modeled on that of the Perma- 
nent Court of International Justice, contains elaborate 
provisions for the selection of the members of the Court, 
who are to be elected by the General Assembly and the 
Security Council from a list of persons “nominated by the 
national groups in the Permanent Court of Arbitration” 
in accord with specifications set down in the Statute. _ 

The Court is to be open to all members of the United 
Nations and to all States which adhere to the Statute. 
The Security Council is to lay down the conditions under 
which the Court shall be open to other states, who are in 
no case to be placed “in a position of inequality before the 
Court.” 

Reference of disputes to the Court remains voluntary, 
but all members of the United Nations undertake to com- 
ply with its decisions. The door is left open for ac- 
ceptance by members on a reciprocal basis of compulsory 
Court jurisdiction in all legal disputes regarding treaty 
interpretation, international law, fact constituting a breach 
of international law, and the nature and extent of repara- 
tion for such breach. A state has access to the Security 
Council to enforce a judgment of the Court in its favor. 

Provision is made for the giving of advisory opinions, 
which are to be delivered in open court. The Assembly 
and the Security Council may request an advisory opinion 
on any legal question. 

The amending of the Statute is to be governed by the 
same procedure provided in the case of the Charter, sub- 
ject also, however, to provisions which the General As- 
sembly may adopt governing the participation of states 
that may be parties to the Statute but not members of the 
United Nations. The Court itself may propose amend- 
ments to the Statute. 


Coverage of the Cleveland Recommendations 


In a fairly large area the Charter incorporates the rec- 
ommendations of the National Study Conference at Cleve- 
land although in some particulars it falls short of those 
aims. There is room for difference of opinion as to any 
gain in position achieved by the small nations. The veto 
stands with reference to the eligibility of nations not now 
members of the United Nations who may wish to adhere 
to the organization. We have already noted that it re- 
tains its force in ratification of amendments. The great- 
est distance, however, between Cleveland and San Fran- 
cisco appears in the matters of disarmament and of trus- 
teeship. Determination by the Military Staff Committee 
of principles of possible disarmament constitutes little in 
the way of present commitment. However, the General 
Assembly is empowered to make recommendations to the 
governments or Security Council concerning “principles 
governing disarmament and the regulation of armaments.” 
As authorized the Trusteeship Council has no authority for 
supervision, inspection or admonition outside those areas 
which may be voluntarily placed under its care. 

It seems clear that the Charter creates a more efficient 
apparatus than the Dumbarton Oaks instrument for the 
cooperative handling of international problems. At the 
same time, the adequate functioning of the machinery 
will depend not so much upon the Charter or upon any 
improvements that may later be made in it as upon the 
determination of the peoples in whose name it is signed. 

The Commission on a Just and Durable Peace is pre- 
paring a statement on the Churches and the Charter of 
the United Nations which it is expected will be released 
soon after the close of the San Francisco Conference. 


F. Ernest Johnson. 


The Crime of War 


In our issue on the treatment of war criminals (April 
28) we noted the argument that the essential thing is the 
reestablishment of the sanctity of law. Our readers will 
be interested in the position taken by the United States as 
stated by Justice Robert H. Jackson, Chief of Counsel 
for the United States in the prosecution of Axis war 
criminals, in the report made public by the White House 
on June 7. He says: “Unless we are prepared to abandon 
every principle of growth for international law, we can- 
not deny that our own day has its right to institute customs 
and to conclude agreements that will themselves become 
sources of a newer and strengthened international law. 

“International law is not capable of development by 
legislation, for there is no continuously sitting international 
legislature. Innovations and revisions in international 
law are brought about by the action of governments de- 
signed to meet a change in circumstances.” 


On the legal status of wars of aggression Mr. Jackson’s 
position somewhat resembles that taken by Albert G. D, 
Levy which we reported. The Briand-Kellogg Pact of 
1928, he reminds us, was signed by Germany, Italy and 
Japan and “practically all the nations of the world.” Dr. 
Levy takes the position that the Pact gives to World 
War II the character of a policing operation. The high- 
handed Axis shelving of that solemn renunciation of war 
as an instrument of national policy has almost betrayed 
us into recognition of innocuous desuetude for an obli- 
gation sincerely accepted by a majority of men. “Unless 
this pact altered the legal status of wars of aggression 
it has no meaning at all and comes close to being an act 
of deception,” Mr. Jackson says. 


In the nineteenth century, Mr. Jackson points out, the 
distinction made earlier by Grotius between the just and 
the unjust war—the war of defense and the war of ag- 
gression—was ignored and both parties to every war were 
“regarded as being in an identical legal position, and con- 
sequently as being possessed of equal rights.” After 
the first World War there was a “marked reversion to 
the earlier and sounder doctrines of international law.” 
And “by the time the Nazis came to power it was thor- 
oughly established that launching an aggressive war or 
the institution of war by treachery was illegal and that the 
defense of legitimate warfare was no longer available to 
those who engaged in such an enterprise.” 

In 1932 the United States Secretary of State, Mr. Stim- 
son, explained the Briand-Kellogg Treaty thus: ‘This 
means that it [war] has become illegal throughout prac- 
tically the entire world. It is no longer to be the source 
and subject of rights. It is no longer to be the principle 
around which the duties, the conduct and the rights of 
nations revolve. It is an illegal thing.” 

The Pact is, however, only one of a series of instru- 
ments which declare that a war of aggression constitutes 
an international crime. Among them are the Geneva 
Protocol of 1924 for the pacific settlement of international 
disputes, signed by the representatives of 48 governments; 
a unanimous resolution passed in 1927 by the eighth As- 
sembly of the League of Nations (with 48 members 
including Germany) ; and a unanimous resolution of the 
21 American republics adopted by the Pan-American Con- 
ference in 1928. 

Mr. Jackson concludes: 

“We therefore propose to charge that a war of aggres- 
sion is a crime, and that modern international law has 
abolished the defense that those who incite or wage it are 
engaged in legitimate business.” 
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